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MAY IT PLEASE THE TRIBUNAL:

I.

The Crown on 9 September filed a report (#3.1.234(a)) setting out the status of
the Crown' s current freshwater reform programme.

2.

The Crown's report is disappointing.

3.

In the 19 months that have passed between the publication of the Stage One
report on 7 December 2012 and the filing of the Crown's report on 9
September 2014, the topic of most acute interest to Maori - what proprietary
rights and interests do Maori have in freshwater - remains ambiguous at best.

4.

The Crown report refers to Cro'A'I1-ILG/IAG workstreams intended to define
Maori rights and interests in freshwater and to report to Ministers on that on 5
February 2014 (see paras 34, 42-45). Absent from the Crown' s report is any
indication of what those rights and interests are likely to be. This omission is
surprising in light of the 19 months the Crown has had the Stage One report.

5.

One would have thought that the 'rights definition' exercise would be well
advanced by now, that grassroots Maori communities and their representative
bodies (including the New Zealand Maori Council, given its Maori
Community Development Act 1962 s 18 statutory responsibilities), would
have been consulted on well-progressed statements ofrights and interests. But
that has not happened. And according to the Crown's report, that is not to
happen until Ministers have had an opportunity to consider any ILG/IAG
statement on what proprietary rights and interests Maori have in freshwater.

6.

The lack of transparency in this process is concerning.

7.

Timing is also now a matter of concern.

The country is on the eve of a

national election, and there is an apprehension that if the present government
is returned to office legislative changes affecting Maori rights and interests in
freshwater may be imminent. Legislative change could, in practical terms,
oust the Tribunal's jurisdiction to conduct Stage Two of the present Inquiry.
That would in turn make the statement of rights and interests developed

2

through the political process referred to in para 5 above, the only statement on
this important topic. That would be problematical in terms of the Treaty.
8.

Against this background, the Claimants respectfully request that the Tribunal
by memorandum-directions direct that the Crown, within 5 working days, is to
file a memorandum of counsel in which it formally undertakes that it will:
8.1

not propose legislation that will or may adversely affect Maori rights or
interests in freshwater pending the Tribunal's Stage Two report; or that

8.2

if any such legislation is considered to be necessary, then the Crown
will ensure that the proposed legislation is referred to the Tribunal for
consideration in accordance with the Treaty of Waitangi Act 1975 s 8.

9.

In the event that the Crown refuses to give this undertaking, the Claimants
respectfully request that the Tribunal timetables an urgent half day fixture to
determine whether it is appropriate to make an interim finding for the purposes
of Stage Two that it would be inconsistent with the principles of the Treaty for
the Crown to pass any legislation that will or may adversely affect Maori
rights and interests in freshwater pending publication of the Stage Two report.

Dated: 12 September 2014.

